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"' OPI NI ON

Thi s apneal isS nmade pursuant to section 18594
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Rolf and Janice C
Ursin-Smth against a proposed assessnent of additional
personal inconme tax in the amgunt of $2,160.00 for the
year 1972.
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The primary issue presented by this appeal is .
whet her respondent progerly limted to $2,500 a noving
expense' deduction in the anount of $37,942 clai med by
appel l ants on their 1972 return.

In 1972 M. Usin-Smth was requested by his
enpl oyer to nmove from Los Angeles to San Francisco. The
enpl oyer agreed to reinburse appellants for certain ex-
penses and | osses incurred in connection with the sale
of their Los Angeles residence. The enployer also agreed
to conpensate appellants for the increased federal incone
tax liability caused by the reinbursenents.

Appel l ants sold their Los Angeles hone at a
price approximately $26,678 |less than 1ts fair market
value. In connection with the sale, appellants incurred
expenses totalinP $4,446. Mr. Usin-Smth's enployer
rei mbursed appel lants for the $26,678 "l oss" on the sale
of the hone and for the $4,446 of expenses. The enpl oyer
. also paid appellants $6,818 for "relocation tax assistance."”
.Thus, the enployer paid appellants a total of $37,942 in
connection wth the enploynment related nove.

_ “Appel lants included the $37,942 reinbursenent

in gross incone on their 1972 return. However, appel- —

| ants al so clainmed a deduction in that amount for "noving. . ~
expenses." "After conducting an audit of the return, R
respondent determ ned that the $37,942 was properly in-

cluded in appellant's gross incone, but that the noving

-expense deduction should have been limted to $2,500

purzuant to sect-ion 17266 of the Revenue and Taxation

Code.

Section 17266 provides, in pertinent part:

(a) There shall be allowed as a deduction
novi ng expenses paid or incurred during the
taxabl e year in connection with the comence-
ment of work by the taxpayer as an enpl oyee
at a new principal place of work.

(b) (1) For purposes of this section, the
term -"nmoving expenses" means only the reason-
abl e expenses- -

(A) O noving househol d goods and personal
effects fromthe former residence to the new
resi dence,
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(B) O traveling (including nmeals and
| odging) fromthe forner residence to-the new
pl ace of residence,

(OQO-traveling (including neals and
-lodging), after obtaining enploynment fromthe
forner residence . . for the principal pur-

pose of searching for a new residence,

(D) O neals and | odgi ng while occupyin
tenporary quarters in the general |ocation o
the new principal place of work . . . or

(E) Constituting qualified residence sale
expenses.

* *

*
(3)(A) The aggregate amount al | owabl e as
a deduction under subdivision (a) in connection
with a commencenent of work which is attributa-
bl e to expenses described in subparagraph (C
. or (D) of paragraph (1) shall not exceed one
: t housand dollars ($1,000). The aggregate anount
al |l owabl e as a deducti on under subdivision (a)
which is attributable to qualified residence
sale . .. expenses shall not exceed two thou-
sand five hundred dollars ($2,500), reduced by
t he aggregate anount so allowable which is
attributable to expenses described in subpara-
graph (C or (D) of paragraph (1).

Thus, section 17266 authorizes the deduction in full of
novi ng expenses attributable to the expenses described

i n subparagraph (A) or (B) of paraPraph (1) of subdivi-
sion (b). However, section 17266 [imts to $1,000 the
deduction which may be taken for noving expenses attrib-
utable to the expenses described in subparagraphs (C
and (D), and it limts to $2,500 the deduction which may
be taken for noving expenses attributable to "qualified
resi dence sale .. . expenses" under subparagraph (E)

The record on appeal indicates that the entire
$37,942 novi ng expense deduction relates, directly or
Indirectly, to the "qualified residence sale . . . ex-
penses" referred to in subparagraph (E). Consequently,
pursuant to the statutory provisions set forth above,” we
. must sustain respondent's action in disallowng all but
$2,500 of the clainmed deducti on.
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Appel lants' position with respect to this

appeal is not clear. Apparently, appellants contend

that no limtation should be inmposed on their noving

expense deduction because none of the expenses or |osses

which constitute the deduction fall w thin subparagraph

CE) . However,- appellants have presented no evidence

that-ang portion of the deduction relates to the fully

deducti bl e expenses described in subparagraphs (A) or
(B).  Therefore, we nust assume that appellants are now

claimng the deduction under a different section-of the

Revenue and Taxation Code. In this connection, we note

that the burden rests with appellants to specify an

applicable statute and establish that the deduction

comes within its terns. (Appeal of Ernest Z. and Shoshana
. Feld, Cal. St. Bd. of Equal., March 2, 1977, EEEeaI

of” Benjamin F. and Sue S. Kosdon, Cal. St. Bd. of Equal.

May 4, 1976.) AppellTants have failed to refer this board

to any statute, other than sectioE 17266, which m ght

authorize the clained deducti‘or 1/

Appel | ants al so assert that if their noving
expense deduction is subject to the statutory limts,
the $37,942 reinbursement received from M. Usin-Smth's
enpl oyer was not includible in their gross incone. In
support of this assertion, appellants rely on a.1972
Ee??ral éiyenue ruling (Rev. Rul. 72-339, 1972-2 Cum
ul I. :

Section 17122.5 of the Revenue and Taxation
Code expressly requires the inclusion in gross incone,
as conpensation for services, of "any anount received or
accrued, directly or indirectly, by an individual as a
paynment for or reinbursement of expenses of noving from
one residence to another which is attributable to enpl oy-
ment or-self-enploynent." Mreover, the federal courts
and this board have consistently held that indirect nov-
i ng expense reinbursenents such as those received by
appel l ants nmust be included in gross incone. (see, e.9.,
Bradl ey v. Comm ssioner, 324 r.2d 610, (4th Gr. 1963);
-WIlTram A kuffman, 474,108 P-H Meno. T.C. (1974); Appea

1/ we note also that the Revenue and Taxati on Code

contains no provision authorizing the deduction of either

a loss on the sale of a personal residence (see Cal

Adm n. Code, tit. 18, reg. 17206(i); Appeal-of C aude D
and Jessie v. Plum Cal. St. Bd. of Equai-., Nov. 19,

1958, or the pavnment of federal income taxes (Rev. &

Tax.' Code, § 17204; Appeal of Elsie 2. Bradberry, Cal.

St. Bd. of Equal., . 1976)~
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of WlliamL. and Helen M Hoffnman, Cal. St. Bd. of
Equal., [ec. 17 1966.) 1n view of this statutory and
bud|C|aI authority, we conclude that the $37,942 reim

ursement was properly included in appellants' gross
income.

~With respect to the revenue ruling cited by
appel l ants, we believe that appellants' reliance on the
ruling is clearly msplaced. In the ruling the Interna
Revenue Service was nmerely asked to determne the tax
consequences of an enpl oyer's purchase, at fair market
value, Oof a transferred enpl oyee's residence where no
real estate sales conmission was paid or incurred by any
party to the transaction. The Service ruled that "the
enpl oyee must account for the gain he realized on the
sal e of his residence, but no part of the transaction
wll give rise to income as conpensation for the anount
of a real estate conmm ssion that was neit '
I'ncurred. (rRev. Rul. /72-33Y, 19/72-Z2 Cum Bbull. 31.)
(Emphasis supplied.) Thus, the ruling has no rel evance
what soever to the questions presented by this appeal.

ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,
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| T IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation

Code, that the action of the Franchise Tax Board on the
protest of Rolf and Janice C. Usin-Smth against a pro-
posed assessnent of additional personal inconme tax in
the amount of $2,160.00 for the year 1972, be and the
same is hereby sust ai ned.

-Done at Sacranento, California, this 5th day
of December | 1978, by the State Board of Equallzatlon
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